SOUS LA DIRECTION DE
Etienne Le Roy

avec ’amical soutien de Rodolfo Sacco, Jacques Vanderlinden

L.a terre
et ’homme

KARTHALA sur internet: www karthala.com
(paiement sécurisé)

Espaces et ressources convoités,
entre le local et le global

Couverture : Vue d’artiste d’une cité rurale et durable en cours de construc-
tion dans la commune de Santiago El Pinar (Etat du Chiapas),

Mexique. Cliché de Akuavi Adonon Viveros. Editions Karthala

) 224 d
© Editions Karthala, 2013 : 2 ’71;%‘;*;‘;:’rismag°
ISBN : 978-2-8111-0858-8




6

The Evolution of Indigenous
Land rights in the Andes
From Survival to Legal Recognition

Rodrigo Miguez NONEZ

The title of this paper expresses two main themes which can be consid-
ered central to the purpose of this congress. Firstly, the evolution of the
indigenous land tenuge system in the Andean region (the effect of the
imposition of different ideologies regarding the use of the land), and
secondly, the implications of the survival and legal recognition of the
traditional model of land occupation.

Geographically, this paper explores the land tenure system of the indig-
enous inhabitants of the highlands of the central Andes, which stretch
from southern Peru to southwestern Bolivia. Since pre-Columbian times,
these places have been home to the natives of Quechua and Aymara popu-
lations, inheritors of the pre-Hispanic Colla and Inca cultures. The Aymara
occupy the northern side of the plateau (they are to be found prevalently
in the Lake Titicaca basin and on the surrounding plains). The Quechua
inhabit the southern side of the plateau and in areas of lower altitude,
known as inter-Andean valleys.

Our interest in this area derives from the fact that it has, since pre-Co-
lumbian times, been home to the so-called ayllus: groups of extended
families which have ensured the control and use of natural resources in
accordance with traditional rules which we will be having a look at in just
a moment,

A spiritual relationship with the land

Before we begin our journey into the history of the traditional Andean
land tenure system, let us think for a minute about the special relationship
between man and the land in this context.
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This vision of the relationship with the enviro
with the laical and materialistic notion of property u
Western countries. This explains why the contempor
always find himself dealing simultaneously with two i

of property: one of them is a legacy of the Spanish con

word property itself, which has no equivalent in the
fhe one we have just described, and originates in a

Janguage. The other is

close bond with those deities who are capable of drawing forth the fruits
of the earth, who is herself a deity (Pease, 1986, 24). Festivals and cere-
monies in honor of Mother Earth at seed times and harvest reflect the
sacred bond between marn and the earth in the Andean highlands (Maris-

cotti de Gorlitz, 1978).

Evolution

changes that took place in the man-land rela-
ds: the Inca Empire, the Conguest and
Spanish rule, the first republican period (nineteenth century) and finally
the recognition policies of the twentieth century and current times. The
common feature of all these various periods is the imposition of an

external rule of land organization by a central state.

Let us now look at the
tionship over four historical perio

The Inca State

We are talking about a hundred-year period beginning in the mid
fifteenth century (1430-1532). Here we are going to focus on the original
£orm of social and territorial organization in the Andes: the ayliu.

What is meant by the term ayllu?

It is a Quechua word which represents the typical form of association
of the highland Andean region based on a union of kinship (real or ficti-
tious) and implemented in accordance with a form of agrarian COIIU-
pism (Larson, 2004, 30-33 ; Godoy, 1986, 723 Vellard, 1963, 119-123).
To understand how it developed within the Inca Empire we need to say

something about the way land was organized during this period.
Here the premise that we need to stress is that the Inca culture, and
therefore its law, were never written down, What we know about the Inca
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2005.
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sociological studies relating to in
2002 : Surrallés & Garcfa Hiero, 2005 ; Grim,
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the view of the Buro

at (worship, State and
indigenous
categories by the Buropean jurists m
-conquest of the American people an
Nathan Wachtel and the historian Serge Gru
they state in their introduction to an outstan
conquest that « The
view, a colonization O
rask entrusted to European ju
the Indian, using the concep
Roman and canon law (Lupher,
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quest: the Spanish rule

The Andean territories were conquered by the Spanish in the year

2.

Under the new rule, the first task of the European observers was to
gsimilate the agrarian Inca system into their own view of the world. In
pean chroniclers of the sixteenth century the tripartite

;vision of the land within the Inca Empire that we have just been looking
community) amounted to & sort of systemization of
f legal

rural life. We must stress this, since the imposition ©
ust be seen as the first weapon of
d their space. The anthropologist
zinski put it perfectly when
ding book on the American

colonization of America was, from every point of
{ language » (Wachtel & Gruzinski, 1996, 195). The
rists was therefore to construct the space of
ts developed on the basis of the ancient
2003 ; MacCormack, 2007).

One first significant redefinition of the traditional Andean land tenure

system was penned by those of the early chroniclers who were closest to
the Spanish Crown. They considered the land in possession of the aylius
as a mere usufruct or a precarious tenancy according to Buropean legal

notions®.

For our purposes it is important to emphasize that we are dealing here
with the imposition of a concept: the theory of property law. From now
onwards, the native will take possession of the notions pertaining to this
law, for he will have to speak the same language as his CONgueror in
order to defend his own interests. And here we have the paradox which
ext: confronted with a conqueror who

is apparent in any colonial cont
takes for granted that property rights do not exist among native peoples

{a premise used of course to render legitimate the appropriation of land
by the colonisis), indigenous peoples everywhere have had to resort to

that this doctrine was not promulgated by ali colonial

4. Tt must be said, however,
d observers of the Andean area, during

scholars. Further, according to the first visitors an
the Inca Empire the conguered territories were merely controlled by the Inca King but not

part of his domain. In fact, the first lawsuits (and claims) relating to the restitution of land
to indigenous people, dating from the beginning of the sixieenth century, were based on the
fact that the population had granied to the Inca emperor the sole right to collect taxes. They
worked the land for him, but retained ownership of ail the lands they had held pror to the
Tnca conquest. Consequently, according to this view, one might say that the true owner of
the land was the « lineage » (the ethnic groups) but not the king himself. In support of this
theory arose the authoritative voices of Bartolomé de las Casas, Francisco de Morales, the
cleric to Cuzco Pedro de Quiroga, and the Licenciado Polo de Ondegardo. For details see:
Platt, Bouysse Cassagne, Harris, 2006, 509 ; Smith, 1989, 45-47; Assadourian, 1994, 96 ff;
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f;;gg the Western notion of property when defending their right to the
Vle]i‘,ui tofretum to the point. What was the fate — from a legal poiat of
lew — of the lands belonging to the Inca Empire during the Spanish
conquest 7 What was the fate of the ay/lus under the Spanisﬁv rule ? pams
Casﬁ;&;&; gxi);v, the granting of territories in America to the sovereigns of
astile 2 fagon was the result of a papal bull. The Alexander VI bull
" cefera o Ma_y 3 1493 gave to Catholics kings and their successors
the eminent domain of the American territories (Metzler, 1991, 71-75)
Subsequently, the Spanish authorities entitled the first indi;idual’ roperty
rights by means of an irnovative institution known as merced oir) ;13 o
real. In adghtmn on November 1st 1591, King Philip IT in a royal geicza
declared hmself successor of the Inca sovereign and owner of all iﬁe
fands not ass_1gned previously by him or his predecessors. In this wa the
authorities distributed among the conquerors the lands which had ijrfl’ the
past belonged to the Inca State and to the worship of the sun, leaving the
« c%nunﬁlﬁt)lr » la.r;lds for the indigenous people. ’ =
~ Nevertheless, the indigenous land tenure system
tial transformation from the viceroyalty of Frgnciscougg?égoe Izi §689u—?35t§1115
o_nwarcis._ This occurred through the implementation of the Indian Reduc
tions pohcy' (Ken_nele, 2008 ; Malaga Medina, 1974 ; Rowe, 1957) )
With this policy, the Spanish Crown established a fo’rmula ‘for the
grouping togther of several ay/lus with the purpose of assimilating indig-
enous populations into European culture and religion. These new \?illacrez
known as }_Eeduccio’n in the Andes, Congregacién in New Speulnc= 01:
Res‘guardo, in areas close to what is now Colombia, followed the admi’nis—
trative model of the Spanish cabildos (municipalities) and the territorial
model of the Spanish villages or communities. :
e primary aim of the Reductions policy was to civili i
but the strategy of concentrating the Incli)iansyclose tg (t:;;ﬂé;iu?il:hntztxl:ss:
was de;agn to make it more likely that they would work in the fields or in
the mines, rendering the collecting of taxes from these workers more
convenient. Sq the reduciion policy, above and beyond its dogmatic justi-
ﬁcaagn., was intended primarily to alter the natives’ traditignal way of
organizing their Ianr.i, 50 as to be able to tax them more effectivelyy Its
Egﬁﬁi attl}en &\gs primarily political and economic, and only secondiif of
i{erzog, 26%%’ ,(Soagci; & Escobar, 1982, 430; Milaga Medina, 1989, 12;
Two main effects of the Reductions policy are worthy of note here :
. The -1rnmed1ate consequence was the destruction of the ecoloc;ical
mche§ (1sland or archipelago system) by means of which most aylluschad
exercised control of the different ecological levels in the Andean valleys

s a:;_. in order to cla_im §heir rights over tand, indigenous peoples’ made extensive use of the
panish system of justice. The Spamsh cousts functioned, in this sense, as an effecti
« weapon of the weak ». See: Stavig, 2000, 88 ; Guillet, 2003, 95-96 Munford 2008 5-45“3

and mountains prior to the Spanish conquest (Murra, 1996, 66). Settling
the population in one place, the Reductions ignored the ancient seasonal
patterns of mobility. In most of the Andean region this system was
completely destroyed (Platt, Boyusse Cassagne, Harris, 2006, 522
Herzog, 2007, 510 ; Murra, 1964, 438 ; Kubler, 1946, 335).

A second effect has to do with the law. From 2 technical and legal point
of view the creation of indigenous towns rendered the traditional land
tenure rights of the ayllus legitimate in the eyes of Western law. The Span-
jards, in fact, recognized officially that indigenous people had a right to
use reductions lands according to European legal doctrine.

Nonetheless, reductions received only right of possession, not a prop-
erty right to the land, since in colonial times reductions were considered
mere holders of usage or usufructuary rights. However, it should be added
that this did not constitute a barrier to the acquisition of property rights
using Spanish legal tools such as merced, donation, composicidn, or by
simply buying land, as many reductions or ayllus did®.

We should emphasize that the measures imposed by the Spanish Crown
over the first century of colonization, permitted the incorporation of the
Andean land into the Western property system, and this must be seen as
the first step towards the creation of a market economy. The relationship
between man and the land was going to become a more secular and more
personal one. In the words of Grégoire Madjarian in his interesting book

« ’invention de la propriété », this shift would lead to the desecration of
the land, and its rich and complex significance would shrink to become a
mere legal and individual abstraction (Madjarian, 1991, 123-124). Land,

in simple terms, would become property’.

ities might aquaire a property in colonial
times see Diaz Rementeria, 1990. From a cultural perspective, it is a known fact that
reducciones, albeit inadvertently, contained within themselves a mechanism for the rede-
fining of indigenous cultural identity and for adaptation, which has helped traditional
culture to survive up to the present day. However, it should be added that in some locali-
ties where reduction was imposed the Indians did not actually live in the localities
assigned to them ; these were simply places where the natives celebrated religious feasts,
attended Mass or paid taxes. All this meant that concurrently with the reductions, the
natives maintained smaller settlements where they continued to live scattered about just as

they had done prior to the arrival of the Spaniards. See Stavig, 2000, 85 Cafiedo-

Argiielles Fdbrega, 1995, 130.
7. The reductions policy must be seen as the first transplanting of the Spanish notion

of property into native cultural « space ». The word « commaonity » is an expression based

on the notion of property which arrived in the Andes as a result of the colonial policy of

reducing the indigenous settlements to o

6. On the various ways that the commin

nform to the model of the Spanish villages. For
this reason, the « indigenous community » is quite simple a hybrid institution; it is the
result of the transplanting of the communal organization of colonial Castile mto the
Andean world, but adapted and amalgamated with the pre-Hispanic avilu. For details see:
Mossbruker, 1987 ; Yambert, 1980; Rasnake, 1988. On the transplanting operation of the
Spanish notion of community village into the Andean area see the fundamentat stady by
Valdez de 1a Torre, 1921, 77 ff; Arguedas, 1968 ; Matos Mar, 182.
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Independence and the indigenous lands

Durine L .
e szﬁi:) a;:é)slo;:rhalailmgsvthe different categories of property imposed by
structure was composeed olfn-t?gtstf;tg gig;ee;tha?r_three atongas) 2y o2

! ‘ ‘Ds y (lierras realenga i
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o ! urch (censos and capellani.
Sznggggu;fﬁlggg parogerlgy (common }and like the ejido and paitiﬁ?f}fgg
i) of Tndicr nd the 5) COH.SCTLIVC usage, usufruct or property (it
g genous groups (in the form of reducciones or pieblos
This i
nineteems;}tr;l;:i?tlée ‘,:;re%shto change drastically during the first half of the
icenth cent r)élit‘lt a~1the advgnt gf Latin American independence.
oD autﬂoﬁtiespin \ ;c emancipation had been achieved, it became clear
logal pacroriics de new Latin American countries that certain colonial
nebe | pouutions nee cled to be brought_up to date. This really implied the
Deivate Lo Izewvoo tfmon, a revolution that went to the very roots of
structure were, as we canpirxiziﬁ alraltczlrrt:i]sor?sfs s gf ﬁﬁe el agrarian
o _ gine, g 1ssues by that time.
il :\ngrl:gsc;ré L?;ﬁvemeqt was thus both political and agrarian, and in
oy s sﬁ t to eliminate obstacles to the free disposal n;f prop-
oy reseuc ,that thort},?\the Ianld from the « mortmain ». Nevertheless. it
bocanss o that 4 e R c<Ievolut10n was not interested in the great estat:es
oy s we Ofog(s;il :Crte:iieas;fés oft « t(he iﬁdividuzﬂ »; the aim was to’
abolis ms of coll perty (such as Church propert
2 aylz?s c‘%c;x;all g:gsumtmm) anFi specially the indigenous I;OIIIjInu}Illl'?iI::Si
O aylus s were considered morr and therefore seen as obsta-
’ ;e e development of the modern state. s

o oohe Cr:éls?l?efor rilllcs plohcy was quite simple. We know that the Republic

suced the tﬁe . 111)) es of the French Revolution and those which

S ; ates pf the Cortes of Cédiz. The adoption of the

ron o treedom an equality led.to the natives’ becoming « modern citi-

bad boon C010m'§1 e:ﬁn model. T_hls change had wider implications ; what
and dontity son e gs, a poh(_:y qf conservation of indigenous culture

b \;alues 0 dd.olmogeqlzafnon process in keeping with the new

oy Declargltig a fihtlon,_Slmon Bolivar, inspired by Locke, Hume

Sy, e Declarati ?o ¢ Rights of Man and Citizen, considered prop-

e alo fvhich ti]q ality, freedom and security, to be one of the cardinal

inba o baseg I:]W order s:hoqld be founded. The Liberator believed

must safeguard in all siﬁzﬁtghéuf&ieaﬁo?g;ahty’ el e State
y was ethically justifiable

. ¥ P peE y mc Ionlal fimes s
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Capdequi, 1946; F. Chevali ; i ij
aen e, 1946: fer, 1953 Mariluz Urquijo, 1978, For a general overview see
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(Salcedo-Bastardo, 1983, 139). It is understandable, therefore, that the
citizenship status of the Indio, projected into the economic field, could
only be realized by doing away with the agrarian communal systeni, and
adopting a system based on individual property in accordance with the
European notions contained in the Civil code. The imposition of the new
order in the indigenous space would see the birth of two concepts hitherto
unknown there: the principal of citizenship and the notion of individual

property.
In this scenario the survival of the coliective forms of tenure, such as
that stood in the way of

the Andean ayllu, appeared to be an anachronism
the time when Bolivia and Peru would take their place within the commu-
nity of free nations (Platt, 1982, 88-89). In a system that did not recognize
anything but the « individual », the traditional tenure systems of the indig-
enous communities represented a mere relic, to quote an expression from
a famous paper by the Italian jurist Giacomo Venezian, an anomaly, as
Paolo Grossi said referring to the effects of individualism in Europe in the
second half of the nineteenth century. They were destined therefore to
disappear.

Hence the justification of the progressive policy of legal attack against
all the traditional forms of collective use of the land as we go on into the

nineteenth century.
What forms did this assault take ?
In Peru and Bolivia, but also in other countries such as Chile and

Argentina, the attack came from three main sources of law : constitutions,
civil codes and especially agrarian legislation.

The first type of legal attack is apparent in the constitutions of the time.
The assault consisted of the omission (except for some incidental excep-
tions) of the words indian, indio, indigena and their forms of land tenure
(comunidad, reducciones, ayllus). The words comunidad indigena simply
did not appear in the constitutions of Peru and Bolivia during the nine-
teenth century”.

A second form of attack on indigenous lands arose from the civil codes.
Following the model of the Constitution of Cadiz (1812), the first Latin
American constitutions, and the speeches that accompanied them, decreed
that codes should be drawn up. As expected, the first opes were civil codes
(1830-18435 Bolivia, Peru 1852)', For the republican authorities private
law represented the most effective legal tool for the control of the Nation;
the private law reform would lead to the attainment of the desired internal

order within the new states {(Mirow, 2004, 98). But above and beyond that,
here as in Europe, the political instrument necessary to overcome the legal
particularism of the previous era was codification. The civil code was
introduced both to strengthen national unity and to put an end to colonial

9. An indispensable analysis of the legal recognition of indigenous rights in Latin-

American constitutionalism can be found in Clavero, 2006, 313-338.
10. See Guzman Brito, 2000 ; Ramos Nifiez, 1997 Schipani. 2010,
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legal particularism, in accordance with an instrument very well known in
Europe: the ratio (Tarello, 1976, 29 ; Tomds y Valiente, 1989, 85). Latin
American civil codes, faithful to their French model, reaffirm the

supremacy of possessive individualism, encourage the dividing up of -

collective forms of land tenure, establish a limited number of rights in
rem, and limit the role of customary law. Given all this, it is not surprising
that the space reserved for the traditional tenure forms of appropriation
was nil. The civil code ignored the presence of the indio and particularly
of the indigenous communities, because it took for granted their breaking
up and transformation into private property.

The absence of any reference to the indigenous presence in the consti-
tutions and civil codification prepared the ground for a third — and this
time direct -- form of attack on indigenous community lands. This was the
trend of agrarian legislation.

From the second half of the nineteenth century on, a growing pressure
on indigenous lands is apparent. Once the political boundaries of the new
states had been defined, the authorities sought to achieve internal agricul-
tural expansion at the expense of community lands. In Peru {and also in
Bolivia before the declaration of independence in 1825) the new agricul-
tural policy begins with the decree issued by Simén Bolfvar in Trujillo on
April 8™ 1824. With this decree, natives were declared absolute owners of
their possessions; the community lands were ordered to be divided into
individual plots of a size sufficient to cover the needs of each member of
the community and his family. The remaining land would be sold as state
property. The aim of this legislation, then, was to transform the commu-
nity lands into a series of small plots by giving individual property titles
to each indio and his family!!.

But the most significant example of aggressive legislation regarding
the reform of the Indian agrarian structure is that of Bolivia. During the
second half of the nineteenth century, native Bolivians witnessed the
introduction of number of laws designed to destroy and enclose their
community’s lands. The culminating point of this legislation is repre-
sented by the law of October 5* 1874, known as Ley de exvinculacicn de
tierras de comunidad. Its article 7 consecrated the highest aspiration of
the Liberal movement in Bolivia:

« Once the title [of individual property} has been conferred to every
native person, the law will not recognize communities. No individual or
association of individuals may take the name of community or ayllu, or
appear on their behalf before any authority ».

This is not the place to go into detail about the implementation of this
agrarian legislation (which took place during the last decades of the nine-
teenth century); suffice it to say that the Bolivian case provides the most

11, On the subject of these decrees see Demélas & Vivier, 2003,
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orthy of note in the context of the recognition and
survival of the traditional model of land tenure during the twentieth
century is the arrival of the policy of cultural and ethnic pluralism. T his
occuwrred in Peru during the 1980s, firstly with the enactment of the 1979
Constitution and later with a number of laws related to communities and
rural areas. However, this process was abruptly interrupted with the

entrance of the neoliberal ideology upheld by the government of Fujimori
(1990-2000) and by his economics advisers such as Hernando de Soto.
The 1993 Constitution and the Land Act (Ley de Tierras) of 1995 have
forced communities into an open land market, with the natural conse-

uence of the division of many of them (Ndfiez Palomino, 1996 Castillo,
1997;1d.,1992).
In Bolivia things were completely different. In that country, from the
mid 1990s on, the multicultural policy has carried a lot of weight.
In 1994, the 1967 Copstitution underwent a substantial reform, modifying

its first article to declare the Republic of Bolivia multiethnic and multicul-

tural, Further, art. 171 recognizes, respects and protects the social, eco-

nomic and cultural rights of indigenous peoples.
In 1996, Bolivia’s second agrarian reform (Law INRA), was the fruit
ficantly, this time the main aim of the reform was

of this new policy. Signi
to return the land to indigenous communities, leaving it to them to decide
how the land was to be used within the boundaries of the community area.

By doing this, Bolivia has made great strides towards the recognition of
the customary land tenure Systeri without imposing any Western model of
land organization, and leaving space for custom democracy'*.

This process continues today. During the first government of the
Aymara president Evo Morales, the Bolivian State passed the law 3545
which attempted to redress the agrarian reform of 1996. In essence, this

law seeks to effect a sort of juridical justice by guaranteeing that the old
ayllus will have their ancestral lands restored to them. Moreover, the new
Bolivian Constitution of February 7™ 2009, passed after years of debate,
reiterates the commitment of government to acknowledge the territorial
autonomy and collective rights of the communities, with the specific aim
of achieving a reconciliation between the old and the contemporary popu-
lations of Bolivia, within the context of an unprecedented democratic and
cultural revolution.
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269.300; Goodale, 2009, 48-49 ; Nfiez Palomino, 1996, 55,58 Seligmann, 1993, 60-62,
25-92. More recently see the reflections of Mayer, 2009.
14. On the implications of this policy see Van Cott, 200

129-130; Assies, 2009, 306 1d., 1999, 145-158.

0, 207-234; Goodale, 2009,
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15. See C. Mavagna (S

. Mayag wme) Awas Tingni iy
Hum, Ris. (Ser. C) Case No. 79, para. 149 (Tu ot ot
on this case see Anaya & Grossman, 2002

Vs. Nicaragua, Inter-Am. Ct
(Judgment of Aug. 31, 2001). For a reﬂection'

Since then, the spiritual conception of the relationship between man
and the land among indigenous communities has been adopted as an
inherent part of the concept of property in Inter-American decisions, in
warmony with international law!'é,

This decision has numerous implications. But the point which interests
us is that the Inter-American Court has applied an evolutionary interpreta-
tion of human rights instruments to conclude that the possession of indig-
enous lands (with an inherently spiritual value) is sufficient to create legal
rights of ownership under article 21 of the Inter-American Convention on
Human Rights. What is important here is that we are talking about an
international legal instrument that includes within the concept of property
the spiritual dimension of the relationship between man and the land

referred to at the beginning of this paper.

The new Latin American constitutionalism

The second important point regarding the shift in the legal conception
of property arises from the New Latin American constjtutionalism.

The Bolivian Constitution of 2009 offers an outstanding example of
this. Its article 394 asserts that « Communities may be entitled recognizing
the complementarity between collective and individual rights and
respecting territorial unity ». In this clause the Bolivian legislator has
abandoned the classical Western separation between individual and collec-
tive property, recognizing a more realistic notion of right to the land in
traditional spaces, that is, a mixed tenure system comprising bundles of
individual, family, and group rights and duties where natural resources are
concerned.

Given the variety of ecological niches on the Andean zone, the comple-
mentarity or mixture of the different ways in which the land is used (indi-
vidual or family-based in living areas, and collective in pasture and Crop-
rotation areas) has been the main characteristic of the traditional land use
pattern of the communpities that have survived up to our own times. This
particular feature of the combination of land-use has been recognized by
the new Bolivian Constitution. It should also be added that article 403 para-
graph II includes among the elements of the indigenous territory the spiri-
tual dimension, and that a similar pattern has been adopted by the Ecua-
dorian Constitution of 2008.

So in the new constitutionalism it is becoming clear that mixed forms
of 1and tenure derived from the customary law have been recognized and
that these reflect alternatives to the classic structure of property law which
had spread throughout South America with private law codification.

16. See C. Pueblo Saramaka Vs. Surinam, Inter-Am. Ct. Hum Rts. (ser. C) Case
n° 172, para. 82, 90 (Judgment of Set. 28 2007} and most recently C. Comunidad Indi-
gena Xdkmok Kdsek. Vs, Paraguay, Inter-Am. Ct. Hum Ris. (ser. C) Case No. 214, para.
6. 112, 113 (Judgment of Aug. 24 2010}. See also Brunner, 2008.
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Legal academia circles

beeA tt}l;urd peint related to the gmpliﬁcqtion of the concept of property has
een the fact that legal academia has raised its voice in support of altern
tive models of appropriation that go beyond the traditional notion of .
erty upheld by Western law. o
In academi.c circles, various studies have affirmed that the abstract, and
apparently universal, conception of property contained in the civil 2: d
h&'s never really represented the variety of land relations in different sc?ciEE
S\Ef& lel Europe, the gap between the legal formula and the real situation
ere land is concerned has been pointed out in Paolo Grossi’s classi
work Un altro modo di possedere. e
Butitis not only legal historians who have found the term inadequate ;
a-nthropc.ﬂ.ogists, legal anthropologists and comparativists, from thg clae’
sical writings of Bronislaw Malinowski to the current w0r1,< of Ruth M .
zen-Dick, from Jacques Vanderlinden to Etienne Le Roy, from Chris Hzm_
to Raymonc} Vfardier, have criticized the narrow viewj of propert agg
established its inadequacy for many different societies because asyRa
rgond Verdier declares, « it fails to take into account the § irituzh di .
sion of human relationships » (Verdier, 1986, 6)!7. d e

What can we conclude from all this ?

thelj;rs; of litll, We must stress the point that indigenous communities in
ndes have survived up to the present day. They have resisted the
pressures of the West by employing a number of different strategies
. .Secondiy,. we are witnessing today the first real reconciliatioc;l bétween
;I:ilglc;genc%ui ngh’_cs' and Western law ; a consequence of the growing recog-
E =1
Shilp ?nofo;‘.mealsIlJilvt.ual and ancestral conception of the man-land relation-
theTS;Shi ;?e d:l;spns of the ?nte'r American Court of Human Rights,
the new thentl e-ncan consutu.tlonahsm, and the academic debate
id;a > ;hat ; emtl. property, make' it very clear that the hitherto accepted
dea s onstitutes property, in the context of the civil law tradition,
as been demolished. A turning point has been reached.
Fourthly, in the face of this crisis, I see two alternatives. One would be
a cor.npletfa re-thinking of the basic tenets of property law based on an
amphﬁc?auon‘of its content to include the spiritual dimension. A second
alternative might be to abandon the word property altogether .and to
some more flexible term such as land tenure or land rightas. -

17. See also Humphrey & Verdery, 2004, 11-12; Hann, 2007, 291.

THE EVOLUTION OF INDIGENOUS LAND RIGH1S 1es

And finally, there is a methodological issue involved here. How should
we approach the study of land matters in multicultural areas 7 The histor-
;cal and anthropological approach we have adopted in this presentation
demonstrates that only by giving an empirical slant to the study of the law
will we be able to discover alternative legal cosmologies such as that
which emerges from the study of the land tenure system in the Andes'®.
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Lors de la création de la cité rurale
municipalité d’Ostuacdn, le gouverneur

7

Urbaniser le village

Territoires, représentations de ’espace
et appropriations au sud-est du Mexique

Alcuavi Adonon VIVEROS

« Les peuples autochtones ont le droit de conserver et de ren-
forcer leurs liens spirituels particuliers avec les terres, territoires,
eaux et zones maritimes cHtidres e autres ressources qu'ils posse-
dent ou occupent et utilisent traditionnellement, et d’assumer leurs

responsabilités en la matiére a1'égard des générations futures ».

{Article 25 de la Déclaration des Nations Unijes
sur les Droits des Peuples Autochtones)

Nuevo Juan de Grijalva, dans 1a
de I’Etat du Chiapas déclarait:

« Dans les cités rurales durables, les habitants vivront dignement dans

un endroit équipé d’écoles, d’hdpitaux. d’eau courante, d'égouts, de terrains
s aux projets productifs que le gouverne-

de sport; ils auront également acce
base & 1’économie des familles... » (Juan

ment 4 mis en place pour servir de
Sabines, gouverneur de P'Etat du Chiapas, Ostuacdn, novembre 2008},

Sur la base des principes établis par le Rapport mondial sur le dévelop-
du PNUD (1994) et le Plan national de développement du

pement humain t
Mexique (2007-2012), le gouvernement de I’Etat du Chiapas envisage la

création d’un résean de cités rurales en zones const
rabilité sociale ou environnementale. C’est
tique fonciere cherche a co
peuplement, dispersion qui
nalité et & la pauvreté a
par le biais de la redistri

dérées de haute vulné-
dans ce sens que cette poli-
mbattee et 3 limiter la dispersion des noyaux de
a été, de maniére réitérée, associée & la margi-
ffectant la région. Cette politique est matérialisée
bution territoriale de la population, pour né pas
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